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Inhabitants v. Farrar.of Winthrop

theof the case so that he could not dischargejurisdiction
Hancock,v. 3on his oath. See Niles Met. 568.debtor

Exceptions overruled.

WinthropInhabitants of Alonzo Farrar.vs.

broughtactingthe ofselectmen a as a of have a bill intown,If board tohealth, equity
anrestrain the exercise of trade or which havetheyoffensive prohibited,employment

an26, 52,under c. court to allow amendment sub-Gen. Sts. this have§ thereof, bypower
stituting inhabitants of the as after the term of officeof thethe town selectmenplaintiffs,
has ceased.

acting forbiddingthe selectmen of a as a board of the exercisetown,An order by health,
anan need not be served officer.offensive trade or employment therein, byof
generalacting passingof afterof as a board a underthe selectmen a town, health, order,If

forbidding anc. the exercise of offensive trade orGen. 26, § 52, employment therein,Sts.
engaged carryinggiving who at the in on thenotice to those time werewithout first same,

passage ágiving of such order to soand notice of theafter person employed, subsequently,
givethree allowed 56 for anthe of the by § appeal therefrom,and before daysexpiration

passageprayinga to for theofof the petition them,notice to such person presentation
appointing hearing,a a andtime and for ifa and place theyof similar order upon him,

availing rightof ofpreventing him from himself histhe intention of appealdo this with
and he is so andfrom have therebythe order which they already passed, prevented,

enforce the order of the board ofright of this court will notloses histhereby appeal,
this anAnd if have done without intention to mis-inhealth a theyprocess equity.by

right but he and his counsel havehim of his of been actu-lead or to appeal,him, deprive
right heregardin to to from the and has lost hishis order,mistaken appeal appealally

himthe to will be this court in itsserious,this andmistake, consequencesreason ofby
theto enforce order.and will refusediscretion may

John Belcher and oth-broughtequityin byBill originally
as a board ofof Winthrop,of the towners, actingselectmen

chosen the inhabitantsboard of healthnohealth, bythere being
bethe defendant restrainedthattown, mightof said praying

of kerosenethe manufacture oilforhis'worksfrom operating
therein.

the was en-that defendantita formerAt appearedhearing,
oil in onof kerosene andWinthrop,the manufactureingaged

ofa board healthselectmen, asthe actingof 1862the 29th May
ofthe keroseneorder, that makinga determininggeneralpassed

of tradeexercise such orthenuisance, and forbiddingwas aoil
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orderwithin the said waslimits of the town thatemployment ;
in the thatrecorded of and;records the the sametown on day

no notice thewas a ofprior to the but noticedefendant,given
of the order was the ofserved him on 7th Junepassing upon

1862; and it was haddetermined that the selectmen authority
to order,said so to withoutpass defendant,as be on thebinding
first fornotice,him to standand the case was orderedgiving
a See Allen,8 325.hearing.

admitted,The answer of the otherdefendant, amongst things,
the on of the business kerosene oil himofcarrying making by
within the denied sametown; nuisance;that the was a pro-
fessed his theof denied that no-ignorance order;alleged legal
tice thereof had been to denied notice washim; thatgiven any

himto before same;the averred that ongiven the llthpassing
of 1862,June and before the of the allowedthreeexpiration days

56,Gen. Sts. c. 26, for an from ofby order,theappeal (one§
the another noticeintervening was serveddays being Sunday,)

ofhim, which a wasupon annexed, him of thecopy informing
of a to selectmen,the forpresentation thepetition praying pas-

of a similar order him, and a time andsage upon appointing
afor theplace thereon; that defendant andhearing appeared,

also,the and a wasplaintiffs had,hearinglong manyoccupying
andwith witnesses that nocounsel; allusion was madedays,

the to thatorder;their theby prior wholeplaintiffs hearing pro-
was conductedceeded and as if no such order beenhad passed,

that then claimed that it was or in butforce,nobody operative
on the the defendant continued his ofcontrary business making
and the with theoil, full of therefining knowledge plaintiffs,
that defendantthe believed and thatstill believes saidalways

waived,order and notice to him were andalleged superseded
soand were understood all that saidafterby parties; hearing

:he declined to make orderplaintiffs on the andany petition,
tothen referred the order which had on the ofmade 29ththey

as been made under 26,Gen. Sts.May having 52,c. and said§
thethat defendant was the same the; that defendant’sviolating

then told thecounsel if makethat would an orderplaintiffs they
therefrom,on the and serve it on hehim wouldpetition appeal
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but on theirdeclined to do so conduct partall of whichthey ;
was, as the them withdefendant actedbelieves, anddevised by
a view to him in hissuch a as toput availingpreventposition
himself of his of an unfairand to takeright advantageappeal,
of him, and to cause to behis and injuriouslyrights property
affected or that hewhatsoever;redresswithoutdestroyed any
intended to from said order ofand would haveappeal appealed
the 29th of him of the last orderbut for the serviceMay, upon
of notice', that the in said orderconduct of the plaintiffs issuing
of notice, and and afterwards,in the thehearings upon petition,
was a and ofwaiver the order of the 29thofsupersedure May,
and was intended to be that thethem;such and suspensionby
of business him be thewould of immenseby damage, particu-
ars of which statedwere in the answer.

Hoar, J.,The case came on for a before inhearing January
1865, and, it admitted Belcher and others were nothatbeing

selectmen of that thethe defendant contendedlonger Winthrop,
select-dismissed,bill must be the new board ofor prosecuted by

men, as a ruled that theboard of health. The billacting judge
andwas in effect in behalf of the town ofbrought Winthrop,

be to the in form theamended so as make town plain-might
and such amendment was allowed;tiffs accordingly.

theoffered to that the whomThe defendant prove person by
not a con-of 29th 1862 was served wasof the ordernotice May

andbe;of himself he tostable, as his description appearedby
inconstable,if he was a he made the service Bos-hat, alleged

but the ruled that thewas out of histon, which precinct; judge
re-been ordered the board of health andnotice, dulyhaving by

defendant,the was served.ceived sufficientlyby
contained in his an-then,defendant theThe upon allegations

swer, offered to that said order ofwhich he contendedprove, May
thereof,notice and29th, and said were waived superseded by

11th,order,second notice of which was served June andthe by
of the in theretoand plaintiffsthe conduct respectproceedings

the but thedefendant;in toand manufacturing byrespect
if as in the an-said statedruled that provedallegations,judge

ofa waiver or saiddid not constitute or showswer, supersedure
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order of it that29th, thereof,'nor of said noticeMay appearing
the defendant did trade thenot the offensivecease from upon
notice; and he whole court.reserved this for thequestion

The contended thatalso,defendant saidupon allegations,
the andnotice,misled their order andplaintiffs him secondby

him andorder,caused to their firstomit to fromthereby appeal
that, at least, a mistake inthe defendant led to make regardwas
to his in ofof the conduct theappeal consequence plaintiffs;
and that court,this as a incourt of not interposeequity, should
behalf of the unfair andto aid them to take anplaintiffs, unjust

of the mistake but theomission;and ruledadvantage judge
that the said order of 29th, from, was conclu-unappealedMay
sive defendant,the and that the was not todefenceupon open
the defendant in this that thesuit, it admitted defendantbeing
did not, the three statutethe for claim-allowedduring days by

his his tobut refuseding appeal, stop whollymanufacturing,
the and he reserved this for the■obey order; whole court.question

The court,defendant also contended that this as a ofcourt
not to inintervene aid of the in case,thisequity, ought plaintiffs

because the had to theirfull enforce order with-plaintiffs power
out the of court;intervention this and this was reservedquestion
for the whole court. The inwere had March 1865.arguments

G, Somerby,A. for the plaintiffs.
E. Brooks,D. B. F.Solder for the 1. Thedefendant. plain­Sf

as atiffs’ successors board of health be mademust parties by
a bill. 2 Ban. Ch. Pr. 1594-95. PI.supplemental Eq.Story

340, n. The town beshould not allowed to become plaintiffs.\
The notice2. was 55,served. Sts. 26,Gen. c. 9.improperly §§

3. The as a thesubsequent ofoperated supersedureproceedings
first order and notice. v. Wells, 10 Ad. & El. 90. Free­Gregg

v. Cooke,man 2 Exch. 663. Williams v. 18 Pick.Cummington,
312. v. Girard,N. VidalWalrath 18 Y. 461. v. 2Redfield,
How. The their have191. 4. conduct shown them­plaintiffs by

to Wyman,not entitled relief. v. 7 Allen,selves equitable Upham
v. Harris,499. Wend. v.11 330.Livingston Sturgis Champ­

5 Cr. 97. v. Clark Fin.neys, & 7 & 162.PlowdenMyl. Thorpe,
on 21 885.64; Ib.Story Eq. §§

vol. 26xi.
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1.Bigelow, C. J.* The to billamendment the was rightly
allowed.

2. The to thenotice of the order of the board ofdefendant
health was served.duly

3. If answerthe defendant can the in hisallegationsprove
inten-health,the of of andconduct the board theirconcerning

him-tion to him in a to hispreventthereby put position availing
self of his to and that reason thereof lost hisheright appeal, by

refuse to orderto this court will enforce theappeal,opportunity
of isthe board of health a in toThe caseby process equity.
stand on this thefor After facts arepoint. ascertainedhearing
and the is before us beevidence,whole case on the we ableshall

to determine whether the are entitled toplaintiffsintelligently
ask of this infor the interference court toequity, peremptorily

from therestrain the defendant of his business.prosecution

decision,After the above voluminous taken,wastestimony
casethe waswhich reserved for the determinationupon again

court,of the and inwhole was November The1865.argued
facts found are stated in the opinion.

Bomerby,for the plaintiffs.
Brooks, for theSolder defendant.8f

This cause hasJ. been beforeHoah, us twice andalready,
and has been heard,now presented fully bill, answer,uponis.

Itand was decided the firstproofs. uponreplication argument
the boardof of selectmen ofthat the order the town of Win-

board of health,as a which the manu-prohibitedthrop, acting
or other theof kerosene oils within town afacture as nuisance

ahealth,to the valid and orderpublic wasdangerous legal
26, 52,c. and defendant,Gen. Sts. thebindingunder upon§

•noticewithout to him.previous Allen,8passed anyalthough
320.

then set down for bill,The cause was the an-uponhearing
replication and answer, amendment of the bill wasproofs;

forand it was reserved the whole courtallowed; theby justice

* Gray, case,J. did not sit in this at either hearing.
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it,who heard of whichlawupon rulings upon precludedpoints
the consideration of most of evidence offered the defend-the by

decided, 1. That the amendmentAfter it wasant. argument,
to theto the bill was 2. That the notice de-allowed;rightfully

served;of health wasfendant of the order of the board duly
if in hisand 3. That the defendant could theprove allegations

health,board of and theirthe conduct of theanswer concerning
to him a to his avail-intention input position preventthereby

and that reason thereof hehimself of his of appeal,righting by
refuse toto this court would enforcelost his appeal,opportunity

of of aorder the board health in Andthe process equity.by
stand lastthe case was ordered to for thishearing upon point.

before a court,full was had of thisjusticeA againhearing
reserved for the whole forcourt,and the case a finalagainw.as

of it.disposal
it established the theWe do not find evidence that boardby

to defendant,had intention mislead the orof health depriveany
ofof his to have actedhim withright appeal. appearThey

infaith, and strict with thecompliancegood require-regularity,
orderof law. The which on the 29th ofments passedthey Slay

the 7th ofserved defendant on the June fol-1862 was uponduly
has been done it has since beenand whichlowing, nothing by

therefore,or remains,annulled. It a validmodified, superseded
hasand the defence failed the onorder, pointand uponbinding

to asent newthe case was hearing.which
the the bill,been of asa has upon equityBut question argued

deservesdecree,a which careful consideration.for finalstandsit
notthe former but wasat argument, passedIt was suggested

it befor the reason that could notcourt,the fully pre-byupon
until the evidence was heard.understood wholeandsented

it is made to that de-now' thethe final hearing appearUpon
toin hismistaken toregard right appealwas actuallyfendant

lost hishealth,board of and appealof the bythe orderfrom
counsel,His advice bewhoseuponthat mistake.ofreason

the sameunder misapprehension.wasrelied,
health,board of whenthat the theythink itWe apparent

andorder,of the for anotice newthe defendant petitiongave
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to aproceeded it,under were inthemselves doubt of thehearing
of their oforder,first and its thevalidity de-obligation upon

fendant, from the want of statutenotice to him. Theprevious
under which acted was of a and hadnature,they very stringent
not received areconstruction. The consequencesjudicial very
serious, the entire destruction of the defendant’s busi-involving
ness. He omitted to he his under-because and counselappeal,
stood thethat and ofeffect thepurpose proceeding upon petition
for a ordernew was a of the order passed.rescinding already

Under circumstances,these arises thethe whetherquestion
of a of can becourt in-extraordinary powers equity properly

voked, to enforce the defendant theinjunctionagainst by highly
of his and we are all ofconsequences error; thatpenal opinion

it is not a case callswhich for their exercise.
The that the adefendant’s works were nui-adjudicationonly

sance to the health was made apublic tribunalinjurious by
before which he not heard. It does thatwas not appear any

his,adverse to is concerned. The statuteprivate right, upon-
which of the suitthe maintenance Gen. Sts. c. 26depends,
does not this as a ofcourt, courtuponexpressly impose equity
the the of theof orders board of health made induty enforcing

of-that Ourpursuance chapter. therefore, inonly jurisdiction,
is thethe of a court ofpremises, general jurisdiction inequity

of nuisance.cases
Without, the totherefore, resort other remediesprecluding

to the conclusion thatwe have come does notequity require
should be sustained. It isthis bill in its nature notthat merely

ofbut contains of the elements a orremedial, for-penaltymany
the disastrous,and however is;feiture defendant’s theposition,

of a mistake.result in part
prejudice.dismissed,Bill without


