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Winthrop Soule, executrix,vs. Eliza M.ofInhabitants
another.&

Elijah Crosby.vs.Same

21, 22, 2,1899. MarchNovember 1900.Suffolk.

Morton, Barker, Hammond,Holmes, J., Loring,&C. JJ.Present:

— ——— Report NegligenceAuditor's Evidence.Bond Town

report, objectedexception admission in evidence of anto the toNo lies auditor’s
groundupon that his conclusionsfirst time the were based on incom-for the

petent evidence.
town, discoveringinNegligence of a not at anof the officers earlier date the defal-

taxes, dischargewill notof the sureties on hiscation of its collector bond.
of a sent to the sureties on the bondthat the officers town of its collectorEvidence

bycopies published years, containinga book the town for certaintaxes ofof
reportscopies the and of theof the of auditor treasurer of townprinted the for

allegedreportsyears, which contained false statements as to the accountsthose
taxes, quietinducing stepsof the sureties to lie and to nothe collector takeof

collector, defaulter,until the who was a hadfrom lossprotect themselvesto
lost,property lien for taxes washis and the uncollected is inadmis-transferred

by on the bond.the townin an actionsible

CONTRACT, a bond executedOE upon byactionsTwo
and andas by Elijah CrosbyprincipalE. Everett Crosby

and conditioned for thesureties, faithfulasSouleHoratio S.
the ofof duties collector of taxesthe principalbyperformance

9,4dated November and 1896,Writstown.of the plaintiff
tried inwere thetogetherThe cases Superiorrespectively.

J., who allowed a bill of inSheldon,Court, exceptionsbefore
as follows.substanceincase,each

wasEverett electedE. collectorCrosby dulyThe defendant
5, 1894, onon March andtown Augustof the plaintiffof taxes

suit.inthe bond15, 1894, gave
of townthe- assessors the com-1894,20, dulyOn August

list for a total assessmentand taxa warranttomitted Crosby
of histheentered performanceupon$75,039.07. Crosbyof

until aboutas collectorcontinued suchandcollector,asduties
timehe theOctober, when At1896, disappeared.ofmiddlethe

of the so committedhe collected taxeshadhis disappearanceof
to treasurerthe townand had over$72,660.34, paidhimto
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and$6,262.28a balance of collected him$66,398.06, byleaving
to of the on thefor. failed collect taxesaccountednot Crosby

him,been taxes tolist which had committed totax amounting
$2,507.94. of the town March it was5,1894,vote passedBy

be all taxes re-cent interestvoted that six charged uponper
1, 1894, and interest wasNovember due uponmaining unpaid

of the date of each writ. this$302.20taxes at Ofthe uncollected
the sum ofof uncollected taxes and interest $1,464.34amount

afterwas David Crosby’scollected disappearance,by Floyd
andtown,been collector theelected by chargedFloyd having

of of taxes 1894 not col-with the collection the balance the of
The thelected evidence introduced plain-by Crosby. only by

in favor,tiff was the of an auditor its which was filedreport
The defendants on before8, 27,1899,October 1898. February

trial, to formoved the auditor’s amend-recommit reportduly
ment, but this motion denied.was The todefendants objected

evidence,this onthe admission of in the that itreport ground
certain evidence admittedthat was and consideredappeared by

inadmissible,the which wasauditor contended but failedthey
evidence,set thatto out this so the defendants were unable to

the matter the court.passedhave duly upon Theby judge
the andoverruled admitted the andobjection, thereport;

defendants excepted.
toThe defendants offered that theprove following by-laws

the were inof town force theplaintiff fromduring period March,
1894, to the date of each writ:

“ firstOn the ofsecular each month, andday as often as the
in hisamount hands reaches two hundred dollars or upwards,

collector shall over to thethe ofpay treasurer the town taxesall
shall,andhim collected, on or before the seventhby ofday

eachin make his annualFebruary year, up account and render
the same to the selectmen.

“ At each annual the townmeeting shall auditors,choose two
it bewhose shall to examine the books andduty accounts of

selectmen, treasurer, collector,the and all other com-special
or officers themittees of thehaving charge ofexpenditure
as soon as after the ofclose themoney, possible financial ofyear

town, thethe and at next town inreport detail, undermeeting
all theheads,their andrespective receipts expenditures by

26175.VOL.
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for the thethe town Said with annualprevious year. report,
selectmen, assessors,of the overseers of the sur-poor,reports

committee, treasurer,of townschool townhighways,veyors
taxes,clerk, collector of fund board ofsinking commissioners,

health, theand of shall besuperintendent cemetery, printed
the a thereof left atselectmen, and copy dwelling-by every

in four at beforetown, least,house the annualdays meeting,
beand shall delivered to the town clerk.”copiestwenty-five

further to thatThe defendants offered the collectorprove did.
over the him mannernot turn amounts collected in theby

the nor did the treasurer it orrequired by by-laws, require
therefor;demand that the town elected auditors themake for

1894, who, 1895,in the of took from a state-Crosbyspringyear
that he had madeof collections and thement receipts upon

1894; made no whatso-of that the auditors examinationtaxes
collector, if such an examina-the of theof books althoughever

shown that the statementhad been it would havemadetion
untrue, that a ofwas and amountthen made Crosby largerby

him and had not been turnedhad collectedbeen bythe taxes
“treasurer; that a book Thetown calledto Forty-over the

of the Town ofof the Officers Winthrop,Reportthird Annual
1895,”1,for theMassachusetts, January publishedendingyear

and inalso accordance there-thewith by-laws,in accordance
in town,inhabited house the containedat everywith delivered
14, 1895, thedated materialFebruarythe auditorsa ofreport

follows:was asof which•part
“ we examined andthat have carefullycertifyherebyWe

selectmen,of the ofaccounts overseersandbooksthe■compared
taxes, clerk,of town and trusteescollectortreasurer,the poor,

and alltown of Winthrop, originaltheoflibrarytheof public
thebeen fromhave paidwhichon moneysvouchersandbills

the sameand findtheduring past year,townof saidtreasury
be correct.”to

of datedcollector,thethe reportcontainedalsobookThis
sub­the statementidentical withwas1895, which9,January

auditors, hethe in whichtoabove statedhim asmitted by
“items: Amount of assess­the followingwithhimselfcharged

$53.64; interest,assessments,addedwarrant, $75,010.67;ors’
the items:himself with followingcredited”; and$49.77



WIETHBOP V. SOULE. 403Mass.]

Ci treasurer, $610.10;$49,531; balanceabatements,paidCash
taxes, $24,972.98.”of unpaid

ofThe defendants further offered to that a thisprove copy
defendant,sentbook was to the his atat request,Elijah Crosby,

Chatham,his home in and and hewas examined reliedhim,by
; that thisthe statements therein another of bookupon copy

Florida,was sent to the other in heSoule, where thensurety,
him;was, and was examined that Soule died in theby spring

of and the Eliza1895, defendant M. Soule was execu-appointed
will;trix of his that in 1895the the town electedyear plaintiff

1896,in ofauditors, who, the took from E. Everettspring
a statement similar to thethat taken auditors of theCrosby by

but made no examination of hisprevious year, books, although
if such an examination had been it would have appearedmade

thethat statement was and that moreentirely untrue, money
had been collected than was set out in •,the statement that a

“book called The ofAnnual the OfficersForty-fourth Report
of the Town of Massachusetts, for theWinthrop, year ending

' 1, 1896,” and delivered in theJanuary published same manner
as the Annual“Forty-third containedReport,” the ofreport

collector, 8,the dated 1896, which wasJanuary identical with
the made himstatement to the auditors asby stated,above in

he himselfwhich with thecharged items: “Balancefollowing
taxes, $24,972.98;of unpaid interest, $493.60”; and credited

“thehimself with items: Cash'following treasurer,paid
$13,365.60; abatements, $231.57; balance of taxes,unpaid
$11,878.41 ”; and also contained a auditors,certificate of the the

“material of which was as follows:part We thathereby certify
havewe examined the selectmen, treasurer,accounts of the

taxes,collector of trustees of public and fundlibrary, sinking
commissioners, and find same to be correct.”

The defendants further offered to that E.prove Everett
was of certainpossessedCrosby real andproperty, personal,

to the of mentioned;theissuing aboveprior reports that before
he absconded he encumbered such the executionproperty by
of and made of themortgages, toconveyances property per-

sureties;sons other than the that the sureties and the defend-
ant executrix relied the statementsupon the townpublished by
in the and so took no to forreports, therelying steps provide
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hisof duties as collector toproper performance andby Crosby
default;themselves the hisofprotect consequence thatagainst

he did not until forthe lien taxes fordisappear the 1894year
the estate of the taxed had that until hisupon persons expired;

the defendants and the hadtestator no ordisappearance notice
him;of defalcation or action thatanyknowledge improper by

the and the testator were thedefendants falseinduced state-by
ments the town to remain until timethe ofpublished by quiet

and thus ofCrosby’s were the benefitdisappearance, deprived
theof collection of a for thewhile lientaxesenforcing unpaid

existed,thereof and of the of the ofenforcement benefit property
;lossto make to hiscaused defalcationCrosby themgood any by

thecitizens of the town for taxes forand assessedplaintiffthat
1894, October,alienated their after the first ofdayyear property

the1894, and before could taken to collectaction be by Floyd
same, so that lien such was lost.any upon property

evidence,The these if establishedfacts,ruled thatjudge by
law; toand directed theconstitute a defence inwould not jury
in each The defendantsreturn for the case.a verdict plaintiff,

alleged exceptions.
Wait, for Eliza M. Soule.W. C.

Dakin, for Elijah Crosby.F. J.
for theF. B. plaintiff.Thayer,

the in1. to ofBarker, The admission evidenceexceptionJ.
Theis not to the reportargued. objectionauditor’s reportthe

evidence,on couldbasedconclusions were incompetentthat his
Gilman,time at the trial. Briggsfor the first v.takennot be

Wickwire, 162v. Mass. 143. See Sul­530. Collins127 Mass.
367. was364,Mass. TheArcand, 165 report properlylivan v.

admitted.
is to the of a somewhatexception rejection2. The remaining

of theof on the defendants. Speak­partofferextended proof
be divided into two branches. Onemaythis offergenerally,ing
the inof town wereofficers grossly negligentdifferentis that

ofdate the defalcation its collectorat an earliernot discovering
that suchnow concedesof the partiesEach exceptingof taxes.

the collector’ssureties theuponwill not dischargenegligence
522;Root, Ins.2 Met.Bank v. WatertownAmherstSeebond.

offertheThe branch of85. otherMass.Simmons, 131Co. v.
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withtown, in accordanceof thethe officersthatwas to show
of the town’sbondto the copiesthe sureties onits sentby-laws,

copiesand 1896, containing printed1895for thebook years
town treasurerof thethe auditors andof townof the reports

toasstatementsfalsecontainedwhich reportsfor those years,
taxes, which false statementsofcollectorof thethe accounts

toS. Souleof Horatiotheand executrixthe suretiesinduced
fromto themselvesnoto take protectremain and stepsquiet

histransferred property,hadcollectorloss until the defaulting
lost.wasuncollected taxesand the lien for

wasalso rightlythis evidencethatWe are of opinion
did not authorize anythethe first by-lawexcluded. In place

the of athan leaving copythe town bookother distribution of
leastthe town four atdaysinthereof at dwelling-houseévery

ofand the twenty-fivebefore the annual town meeting delivery
the of toto sendingthe town clerk. Therefore copiescopies
resided, totown where and anotherone in another hesurety

was,in of he then was notthe State Florida where donesurety
and not of town,in accordance with the the a.ct thewasby-law,

orbut the of the ofselectmen,unauthorized act the whoperson
sent thoseso copies.

this,Aside from if we should assume that the werecopies
ofsent the town, the fair of state-by construction theauthority

of townments book is notthe that contended de-for theby
.fendants. The of wasthe toplain purpose publication merely

to those asinterested information to the tenor of thegive early
of which were contained in the book.reports copies pub-By

of the the town could not be tocopies understoodlishing reports
assert that the statements of the andwere to invitetrue,reports

who should receive thethose to the truth ofcopies rely upon
statements. Thethose was rather an invitation topublication

interested to examine truth statements,all the of thosepersons
in the nature of must be dealt atwhich the townwiththings by

toannual criticise andits andapproaching meeting, investigate,
tosuch as desire ownto take theirsteps they might protect

to theAs addressed sureties the collector’s bond,rights. upon
construction to be thethe true to themuponplaced sending
of the of the iftown officers was as the townof copies reports

said, “You are for thehad due of theresponsible discharge
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collector’s He claims, his toduty. haveby report, nomade
default. townThe auditors that hisreport accounts are

We invite to look into the matter soyou farcorrect. as you
be interested in it and to take such actionmay as you may

fit.”see Neither the of the nor thesending copies, subsequent
of the the townacceptance reports by can be con­meeting,

strued to be a the townrepresentation to theby thatsureties
the of the true,statements were orreports an inducement
to tothem theirsleép upon rights. The only representation
made the of the townpublication book wasby that the several

of which itreports, copies contained, were of the tenor therein
set forth. This false,representation was not but true. If it

to be treated" as ais statement of the sureties,town to the that
is the in whichsense the sureties had a toonly understandright

and it neitherit, them,was intended nor tocalculated deceive
and does not the case within the of Baker v.bring principle

122, of v.Pick. or 98 Met. 511.Briggs, Carpenter King, See
v. 124 Mass.Rice,Bank 72, 76.SavingsFitchburg

did not tendThe offered to showevidence that the town had
which it held orreleased sufferedsecurity negligentlyany any

The wholeto contention at the triallien was thatexpire. the
the truth of thesureties of the townrelying upon reportsby

the treasurer hadauditors and town lost the to pro-opportunity
the defalcation andthemselvestect meansby discovering using

themselves out ofto secure the defaulter’s and col-property, by
to himthe taxes committed for collection.lecting

overruled.Exceptions


