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motion at his Decisions inas to whenperil. reputation proved
connection with criminal no thea havecharge uponbearing

at bar.case
A towitness was allowed some forcumulative evidencegive

the a or theafter of testi-plaintiff the whole defendant’spart
had been in. There tois show that themony put nothing judge

did not exercise that he his well discre-or exceeded settled
339,Storti,Commonwealth v. 177 Mass.powers. 345.tionary

overruled.Exceptions

Winthrop Englandof vs.Inhabitants New Chocolate
Company others.&

27,2, FebruarySuffolk. December 1901. 1902.

Holmes, J., Knowlton, Morton, Lathrop, Hammond,Present: C. & JJ.

pub-Validity by-law. Jurisdiction, enjoinMunicipal of aCorporations, Equity To
lic nuisance.

481, 11,1894, authorizing adoptedc. a has toSt. town which that section make§
"by-laws regulating buildings prevention preservationandfor the of fire the of

” undertaking regulateby-lawlife does authorize a to trades.not offensive
“following by-law shall,passed person: withinA No one hundred feet oftown the

land,person’s building anyany building planingor or useother erect for a
establishment, hall,public manufacturingmill, wood-working anyforhotel or or
business, obtaining permit writingwithout first a fromor other hazardous in

selectmen, permit granted untiland no such shall be after such notice tothe
order, hearingproperty the shalladjoiningof as selectmen and after aowners

Held, void,by-law waspursuant to that this unreasonable andsucli notice.”
1894,by 481, permitting has§11, a town whichnot authorized St. c.and was

”“ preservationprevention the of life toadopted andthat section for the of fire
buildings itswithin limits.by-laws regulating use ofmake andthe construction

ground- establishment on theequity, ancannot maintain a bill in to restrainA town
corporateshowing in its ca-nuisance, the townpublicis a thatthat it without

pacity damage specialhas a nature.suffered of

to restrainofequity Winthropthe inhabitantsBill in by
chocolate, and othercocoathe defendants from manufacturing

in Winthropbuildinglike wooden factoryat a certainproducts
theselectmen byof requiredwithout thethe written permit

also, thetown, to restraintheofof certainaprovisions by-law
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business,on fordefendants the theirthatground manufacturing
nuisance, 25,1901.forth,reasons set was a filedpublic January

The defendants demurred to bill and also an answer.the filed
the of that thecauses it wasdemurrerAmong by-lawalleged,

relied was void as not authorized law of the Com-upon by any
law,monwealth and was to and that relief in equity,repugnant

if hada nuisance could bethe ofany, upon ground public only
in of theinstituted the name General.by proceedings Attorney

The to have been was as follows:violatedallegedby-law
shall,“No within one feet otherhundred ofperson person’sany
land, mill,or or use aerect forbuilding any building planing

establishment, hall,hotel or or forwood-working anypublic
business,or other hazardous without first obtain-manufacturing

a in selectmen,from the and no suching permit writing permit
shall be until after such notice to owners ofgranted adjoining

as order,the selectmen shall and after aproperty pur-hearing
suant to such notice.”

1894, 481, 11,St. c. that a town which hasprovides, adopted§
“that section for the of fire and themay prevention preservation

life,of ordinances or not to lawby andby-laws repugnant ap-
the whole orplicable defined of its terri-throughout any part

materials,the construction,tory, alterationregulate inspection,
”and use andof other structures within withbuildings its limits

certain named.exceptions
In the theCourt demurrer was andSuperior sustained the bill

costs;dismissed with and the plaintiff appealed.
Abbott,E.J. for the plaintiff.

J. for theE. defendants.Young,
Hammond, J. The statute which theonly upon plaintiff

relies for the to the in isauthority pass St.by-law question
481,c.1894, 11. that the town its ofAssuming by acceptance§

this orsection wasstatutes authorized to act under thepreceding
section, is,the whether the is withinquestion the author-by-law

“conferred. The is to fority thereby authority pass by-laws
“the life,”of fire and the of toprevention preservation regu-

materials, construction,late the alteration and useinspection,
of and Thestructures.” statute has to dobuildings nothing
with the trades,of offensive but its clear isregulation purport

confer the toto the namedthereinregulateauthority things
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so far as be to fire andmayonly reasonably necessary prevent
life.preserve

this of it we to the of theWith view examination by-proceed
“ shall, hundredIt that No within onelaw. provides person

land,feet of other or erect or useany person’s anybuilding
establishment, hotelmill,for abuilding planing wood-working

hall, or for or other hazardousor public any manufacturing
thebusiness, in fromwithout first a writingobtaining permit

until after suchno such shall beselectmen, and permit granted
shallasnotice to owners of the selectmenadjoining property

beorder, and to such notice.” It willafter a hearing pursuant
observed, that to cover noit is broad building,enough any

small, for kind of manu-if anymatter how enoughonly large
business, no matter of what materialsand composed.facturing

or usedof brick or stone cannot be erectedA one buildingstory
ifhall,without a for a within onea publicpermitpersonby

even land. Itof other orhundred feet person’s buildingany
show,to asto thatbe illustrationscannot necessary multiply

it thefire or life is beyondtoan ordinance prevent preserve
statute, Norand unreasonable. istheconferred byauthority

is left to the select-the whole matterto thatanswerit say,any
into act a reasonablebemen, and that presumedthey may

or re-not implicationIt does by necessaryexpresslymanner.
itdetermine, that is toandto necessarythem adjudicatequire

use forand the of fireerectionthe preventionproposedprohibit
life, them toof but leaves act upon anyor the preservation

that such a isbe said au-It cannot by-lawwhatever.reason
bill, therefore, soThe far as foundedthe statute.thorized by

143Newton v. Mass.it, Belger,cannot be maintained.upon
598.

thisthe that estab­upon groundcan the prevailNor plaintiff
show,no toThere arenuisance. allegationsis a publiclishment

ofreceivesin any damagesits corporate capacitytownthat the
York & New Rail­New EnglandNeedham v.nature.a special

therein cited.61, and casesroad, 152 Mass.
and hill dismissed.sustainedDemurrer


