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haveof the considered the mightportion charge already jury
care, than of hisdeemed the one of Mead’s ratherduequestion

forit should have asked more instruc-incompetency, specific
tions. v. 139 Mass. 177.Wright Wright,

overruled.Exceptions

Winthrop.Lillian M. Inhabitants ofMason vs.

14, June 18,Suffolk. 1907.January 1907.

Knowlton, J., Morton, Braley, Sheldon,Loring, &Present: C. JJ.

Way, highway.inDefect

51, byagainst 18, personal injuriesIn an a town under R. L. for causedaction c. §
defendant,depression highwaystepping asphaltinto a in an of a of thesidewalk

therein, followingalleged have theto constituted a defect the defendant asked for
depres-repair complained: of ainstruction “If the defect or want of of consisted

asphalt length parallelin in with thesion the about one and one half to two feet
curbstone, rightand about and a half in breadth atfourteen inches to a foot

• curbstone, greaterangles depth andwith the with a than two or two onenot
inches, deepest point,gradually sloping tohalf inches or three with sides the

nearly top,sharp edges, tampedwith no and in with in theand filled earth to
jury depression wantmust find that such did not such a defect orthe constitute

conflicting,repair wasas the defendant would be liable for.” The evidenceof
as it waswitnesses of the sidewalkand the defendant’s described the condition

Held,requested.in should havestated to be the instruction that the instruction
given.been

depression highwaythe a of such a character as toIf a sidewalk of a of town isin
knowledge byhighway, superintendenta in the ofconstitute defect the the

depression is a sufficient notice tostreets of town of the existence of suchthe
by stepping into it.injured ofthe town to make it liable to a traveller reason

18,51, injuriesagainst personal causeda R. c. foran action town under L.In §
presidingrightby alleged highway it is for thean defect in a of the defendant

“ mustjudge jury notice which the defendantto instruct that Theto refuse the
have, diligence have hadby proper mightand itcareor which the exercise of

of, the exact defectrepair complained must be notice ofof the defect or want of
likely inmerely to cause the exact defectcomplained and a situationof not of

liable unless it hadquestion,” that the town is notand to instruct them instead
notice of the defect.reasonable

the of 12,incurred on Julyfor eveningTort personal injuries
in ofinto a the sidewalk Charles1904, from depressionstepping

was to be atown of whichin the allegedStreet Winthrop,
28, 1904.Writ dateddefect in that highway. July
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Richardson,triedIn Court the case before J.the wasSuperior
warranted the evidence are described in theThe findings by

defendant,the the,theAt close of evidenceopinion. among
toother asked the instruct the as follows :requests, judge jury

“6. If the defect or want of of consisted ofrepair complained
in abouta the one and one half to two feetasphaltdepression

curbstone,in with the and about fourteen incheslength parallel
a foot a into and half breadth at with the curb-right angles

stone, awith not than two or andtwo one halfdepth greater
inches or withinches,three sides to thegradually deep-sloping
est and with no and filled in with earthpoint, sharp edges, tamped
in to the the must find that such didtop,nearly jury depression
not constitute such a defect want ofor as the defendantrepair

bewould liable for.”
“ The notice the10. which defendant must orhave, which by

ofthe exercise care and it have hadproper might ofdiligence
the defect or want of of, must be notice ofrepair complained the
exact defect of and not of acomplained situationmerely likely
to cause the exact defect in question.”

toThe refused either of and,thesejudge give instructions,
other instructed the inamong things, terms as tojury general

athe of town to exercise reasonableduty indiligence making
travel,its safe for asreasonably to the notways town’s being

liable unless it had reasonable notice of defect,the asand to the
of the to decide on all the evidenceduty jury as to the issues

involved. The returned a verdict for thejury in theplaintiff
;sum of and the defendant1564.59 alleged exceptions.

Whalen,S. M. for the defendant.
Harlow,F. forS. the plaintiff.

J.Braley, The to theexceptions exclusion of evidence
been thewaived, defendant’shaving areremaining exceptions

toconfined the refusal to sixththe and tenthgive requests. In
the of the 51,L.discharge 1,R.duty imposed by thec. town§

towas maintain therequired sidewalk where the wasplaintiff
and which a ofinjured, thecomprised in apart highway, reason­

safe condition for travel.ably public Fitz v. Boston, 4 Cush.
v. Andover,365. Bodwell North 110 511, n.Mass. Moynihan

193 Mass. issue,v. 26. ThisHolyoke, where the location and
of ancharacter defect are inalleged iscontroversy, ordinarily
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it is when there is noone of fact for the and disputejury, only
therefrom,inferences to be drawnas the of thefacts,to proper

Lowell,forof law the court.that it becomes matter Hall v.á
Provincetown, 313,v. 105 Mass. 316.10 Cush. 260. Ghenn

116 Mass. 93. Marvin v. New 158Bedford,Dowd v. Chicopee,
271,464, 466. Harris v. Great 169 Mass.Mass. Barrington,

Tisdale v. 167 Mass. 248. Lamb v.275. Bridgewater, Worces­
ter, Mass. 82.177

was that the sidewalk was constructed of as-It undisputed
curbstone,nearhad thewhich become depressed althoughphalt,

extent andas to the condition of thethe evidence depression
of if believed,The thetestimonywas plaintiff,contradictory.

broken,surface had become hol-that the ashowed forming
in was inabout six inches whichlow depth, irregular shape,

defendant,for theBut the evidence whilewith sharp edges.
unbroken area of much less alsoa largerdescribing depth,

hollow had been filled and entirethat the theshowed solidly,
even withhad been made the street level.surface very nearly

instruction,forasked an that if theThe sixth request jury
wasbelieved the defendant’s there no ofevidencedescription,

it helddefect for which could be con-responsible. Uponany
was forevidence, it them to theflicting properly open accept

the defendant’s witnesses asof describingtestimony correctly
at time ofof the street the the accident. Ifthe condition they

the case would then fallthis conclusion withinpresentreached
Worcester, 188,in Newton v. Mass. 181,made 174the decision

to asfailed establish matter of law thatand, the havingplaintiff
use ofsafe for the travellers, thenotstreet was reasonablythe

verdict. In theentitled to a instructionsbewoulddefendant
overlooked, and the failurewas todistinction thegivethisgiven

error.form or wasin substanceeitherrequest
into that thealso was exerciseproverequiredThe plaintiff

town should have ascertainedthe andreasonable diligenceof
The defective condition was the holedefect. intheremedied

described,bounded orit be andhowever thesidewalk, mightthe
of whom itstreets was dis­of the bysuperintendentknowledge

51,L.notice to the defendant. R. c.sufficient 18.wascovered §
7,Boston, Mass. 11. If thereafter he189 madev.Campbell

occasions, neither would behis acts conclusivetwoonrepairs
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thethat street was nor thesafe relieve defendantreasonably
from of its the would beasperformance statutory duty, jury

inwarranted the that the surfacefinding upon plaintiff’s theory
of the sidewalk not was broken but sunk. The tenthhadonly

underthese circumstances theas immaterial,request ignored
444,442,decisions in Monies 121 Mass. HutchinsandLynn,v.

Littleton, 124 Mass. 289. But casesv. those were decided under
22, and,44,c. was inGen. Sts. as out Post v.pointed Boston,§

189,141 Mass. are the of192, since St. 1877,they inapplicable
18,in234, 52, 51, 18,c. re-enacted Pub. Sts. c. now R. c.L. §§

cities and towns are now to usewhereby reasonablerequired
to defects caused a failure to makediligence remedy by proper

in boundaries,within their instead ofrepairs public ways being
relieved from such where the defect itself is notliability shown
to existed forhave hours to thetwenty-four accident.previous

was refusedThis and the instructions cor-rightly,request given
stated the law. Post Bostonv. andrectly Boston,v.Campbell

ubi supra.
sustained.Exceptions

George N. Morton’s Case.

21, 18,Suffolk. 1907. JuneJanuary 1907.

Knowlton, J.,Morton, Hammond,Present: C. Loring, Braley,
Sheldon, Rugg,& JJ.

Arrest,Corpus. process,Habeas On mesne On execution. Jurisdiction. Poor
Debtor.

action,onjudgment brought judgmentA creditor an procuredbis and the arrest
process uponof the debtor on mesne a writ and properaffidavit in form.

petitioned procureddebtor for and corpus,The a seekingwrit of habeas his
arrest, contendingdischarge from that the court in judgmentwhich the sued

Held,jurisdiction.hadon was ordered no that petitionerthe fact that the
goodhad a judgmentdefence to the action on groundthe was not a for his

discharge corpus proceedings.in habeas
seems, judgment execution,It that if a debtor procureis arrested on he can his
discharge corpus proceedings by showingin habeas that the court from which

jurisdiction.issued had nothe execution
brings alleged and,an againstone action an havingWhere debtor caused his

process, dischargesfor aarrest on mesne consideration the defendant and dis-


