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Mary Kelly Winthrop.J. vs. ofInhabitants

10, 11, 1914. 29, 1914.Suffolk. November December

J.,Rugg, Braley, Courcy, Crosby,C. De &Present: JJ.

Municipal Corporations. Negligence,Waterworks. Proximate cause.

standpipe, operated onlyA which atown maintains that was built and is not for
protection against equalize pressure generalfire but also “to the in for the do-

bysupplied enterprisemestic service” the atown as commercial for its own
benefit,corporate required operationis in the maintenance and of the stand-

pipe injury adjoining private property.to use reasonable care to avoid to
operates standpipe partIf a town maintains and a in for the distribution of

liabilitycorporate enterprise, injurywater as a adjoiningcommercial its for to
byprivate property negligence operationofreason in the maintenance or of

bystandpipethe not the standpipeis affected fact that the used inwater the is
metropolitan system.obtained from the water

against damage plaintiff’s propertyIn byan action a town for to the caused the
operatedstandpipe by parttheoverflow of a maintained and defendant in for

corporate enterprise, appearedthe of adistribution water as commercial it
damage standpipethat before the time of the no overflow thefrom had oc-

curred, question clogging regulatingthat in was duethe overflow to the of the
systemmetropolitanof the watervalve conduit of the from which the defend-

standpipe,theant obtained the water that was used in that the defendant had
valve, knowledge foreignno control this that it had that ifover but substances

floating passed automaticallyin into itthe water the valve would cease to work
leak, overflow,causing standpipe pipeand would the to and that if an overflow

feasible,provided, dischargedhad been as was the water would have been on the
plaintiff’s property damaged.landdefendant’s own and the would not have been

Held, jury finding reasonablythat thethe were warranted in that defendant
occurred,ought guarded againstanticipatedto have and the condition that

negligence consequencesand that its failure to ofdo so was for the which it
plaintiff.was liable to the

Tort the theagainst Winthrop damagetown of for to plain-
onproperty bytiff’s Faun Bar caused an fromAvenue overflow

bya standpipe maintained the defendant on the of Cottagetop
in 16,Hill that Januarytown. Writ dated 1913.
the Sanderson,In Court the was beforeSuperior case tried J.

The facts which could have been found the areupon evidence
instated the At the of the evidence the defendantopinion. close

asked the rulings, amongto make certain which were thejudge
following:
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“1. all the evidence the is not entitled re-Upon plaintiff to
cover.

no“2. There is sufficient evidence in the case to warrant a
anythe defendant or one for actsfinding that whose and omis-

and, therefore,responsible, negligent,sions it is was a verdict
must forbe returned the defendant.”

in“8. there was the maintenance orany negligence opera-If
line,of automatic at the it thetion the town was notregulators

defendant,of the but that of thenegligence metropolitan water
sewerageand board.

There is no finding“9. evidence to warrant a that the de-
to of theoughtfendant have foreseen the automaticpossibility

regulator sewerage .failingof the water and boardmetropolitan
work and such danger.”to to haveproperly guarded against

The refused these and other rulings requestedto makejudge
the and the to the re-by jury,defendant submitted case who

$250.for in of The de-turned a verdict the the sumplaintiff
fendant alleged exceptions.

Orcutt,H. forW. the defendant.
forMurray,W. A. the plaintiff.

Braley, defendant’s en­testimonyJ. The on the of thejury
find, thedamagedthat whose overflowgineer standpipecould the

fire,had not for fromonly protectionbeen builtplaintiff’s property
the service.”pressure generalthe in for domesticbut “to equalize

themaintained domesticdefendantthat thefinding,A further
itsbeen warranted fromthe water would haveservice and sold

testimony of theand thethe interrogatories plaintiff.*answers to
the mainof was conduitsis that source supplyIt material thenot

pipesthe servicesystem with whichof the watermetropolitan
the ofprovisionsunderbeen connectedowned the town hadby
1898, 392, and488, 3, of c.1895, amended St.bythe St. c. asof §

capac­in a dualeven if used1899, The standpipe,St. of c. 349.
storageand the water onsystem,of the waterity, partformed

defendant, managementsolesubject to itsof thewas the property
cor­for its ownvoluntarily undertakenhavingand Itcontrol.

re­defendant wastheenterprise,a commercialbenefitporate
theand ofusein the maintenancereasonable careto usequired

* andbought the defendantfromshe water“thatplaintiff-testifiedThe
taxes.”payment than real estateby othersamepaid for the
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contiguousto theinjury estate ofto avoid the plain­standpipe
151 Mass. 174.Westborough, Boston,Dickinson v.tiff. Bates v.

599, Farriganand cases cited.595, Pevear,v.188 Mass. 193
32,R. L. c. 38-48.147, 150, See151. §§Mass.

expert, whose qualificationsthe plaintiff’sThe evidence of were
determine, show,is sufficient toto ifjudgefor the thatpresiding

the water wouldhad been have beenprovidedan overflow pipe
land, and juryown the couldthe defendant’s haveondischarged
and that if it hadfeasible been usedthat this device wasfound

not have been damaged.would Carrollplaintiff’s propertythe
Glass200 Mass. 527. v. Hazen Con­Railway,Elevatedv. Boston

211 Mass. 99.Co.fectionery
hadno overflow occurred cannot asfact that previouslyThe

Its freedom from liabilitythe defendant.of law exoneratematter
ofduty exercisingof its due care indischargetheupondepended

for the uses for which itstandpipeof the wasthe construction
the systemafter watersupervisionas in properas welldesigned

174,Westborough,Bates v. 151 Mass.in operation.putbeenhad
Brookline, true,It isMass. 324. doubtless as126Hand v.182.

that,contends, if the valve overregulation whichdefendantthe
theclogged,not become water level wouldhadhad no controlit

the of the Buttop standpipe.feet below itremained tenhave
infloatingif substances the waterforeignthatunquestionedwas

automaticallyto andit cease workthe valve wouldintopassed
The wereleak, standpipe. jury accordinglythefloodingwould

reasonably oughtthe defendant tothatfindinginwarranted
Cormothis condition. v.againstandanticipated guardedhave

Works, 366, It could not underMass. 369.205BridgeBoston
usingwithout at leastbodythis of waterstorethe circumstances

man preventand careful toordinarily prudentanthe care of
the plaintiff.land ofto theescapeits

bynottheyin far as were coveredsorequestsThe defendant’s
and, no error of lawgiven,beennot havecoiildthe instructions

be overruled.mustexceptionstheappearing,
ordered.So


