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the in of due care. It wasplaintiffbecause was not the exercise
a infor the whether the conductplainly question jury plaintiff’s

ofin the that aremaining the automobile until he saw train was
did all thatprudent man. that to this time heThey might say up

If,andexpectedcould be of a of caution.person ordinary care
reflection,as soon as forplaintiff danger,the saw the without time

ahim and thatrealizing that the train a feet ofwas within few
automobile,collision from thejumpedwas almost inevitable he

ifthinking it best for his and the found that such con-safety, jury
circumstances,in of all theyduct was the couldreasonable view

■not matterusing properdecide he was care and it could be ruled as
Hustis,of law that he was careless. v. supra.Griffin

aIt was not denied that the of McKean.plaintiff guestwas
not, therefore,He was in a ownerengaged joint enterprise with the

automobile,of the and by neglect. Peabodynot bound his v.was
Haverhill, 277, 279.&Georgetown Railway,Danvers Street 200 Mass.

find no in judge’sWe error the as a whole.charge taken
overruled.Exceptions

Company Winthrop.Oil vs. ofValvoline Inhabitants

.3, 10, 1920.AprilMarchSuffolk. 1920­

Htjgg, J., Braley, Crosby, Carroll, Jenney,C.Present: & JJ.

Way, Municipal Corporations, agents.Public: defect. Tree. Officersand

1915, 145, 5,provisions exceptingUnder the of St. c. no one a tree or§ warden his
trim,deputy may town,highwaycut or remove a tree within the limits a aof of

endangers persons lawfully travelling upon but,highway;even if the tree the
danger highway, dutyif a tree is a source onsuch of to travellers the it is the of

to orderthe town officials the tree warden to trim or to cut down the tree and
carryof the tree warden to out the order.

Failure of town officialsto order the tree towarden cause the removal of a alimb of
public long overhung portionshade tree awhich for time so had the travelled of a
highway danger travelling public,as to be a source andof an obstruction to the

give warning way protectand to such to travellers on the as would them while the
order,carryingtree damageswarden was out the will render the town forliable

resulting wagon upon highway runningfrom a traveller in a the theinto limb.
"Where, healthy fifty years age standingfrom the trunk of a sound and tree about of

public waythe limits of ain a sidewalk within and within six inches thefrom
limb, healthyroadway, and three feeta also sound and six inches in circumference
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it leaves the overtrunk,where the seven feet above theprotrudes roadway
ground, tosurface of the such limb be found be a defect in the withinmay way

c.1917,the of St. Part 24.344, IV, §provisions

IV,1917, 344, 24,St. c. PartTout under for causeddamages§
it aplaintiff’s wagonto the when struck of a.limb tree permitted

the to overby protrude partdefendant the travelled of Hermon
feet from the of the inground.Street seven surface theWrit

7,1919.Cityof the of Boston datedMunicipal JanuaryCourt
The found the inbyfacts who heard the the Mu-judge action

Court are described in the He tonicipal opinion. grantrefused
defendant,rulings, for the inbyasked substance that theupon

recover,and the the notplaintiffevidence law could and found for
$91.19,inthe the of anplaintiff bysum amount agreed upon the

as andparties damages, the to the Divi-reported Appellatecase
sion, who ordered that the finding be vacated and that judgment

for the plaintiffbe entered defendant. The appealed.
145, 1-5,1915, asSt. c. are follows:§§

1. powers"Section The and imposedduties conferred and
inupon herebytree wardens towns this act are andby conferred

orimposed chargedthe officialsupon now hereafter with the care
cities,of within the limits of inhighway byshade trees the the

cities,of enactment;charters the said otherby legislative or by the
cities,of the and uponordinances said such the cityofficials as

governments designateshall to chargehave of said shade trees
duties,it is powerwhere within their such byto transfer ordinance

or otherwise.
2."Section- mayThe tree warden andappoint deputyremove

tree wardens. He and they compensationshall receive such as the
thereof,or, intown determines asdefault the selectmen allow.

trees,He shall have the and publiccare control of all shrubsshade
town,ingrowthsand the of a.except those within the limits State

highway, and inexcept placesthose or under thepublic parks open
jurisdiction commissioners, those,of ifparkthe and of requestedso
in writing by the park commissioners, and all theshall enforce

trees,provisions of law for andthe ofpreservation such shrubs
growths. He expendshall all for themoney appropriated setting
out trees,and maintenance of nosuch and treesgrowths,shrubs but
shall be planted within limits of public way ap-the a without the

of warden;proval the tree inand a therefortowns until location
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from the orhas been obtained selectmen commissioners,road
beenauthority has vested in saidwhere commissioners. Regu-

lations, than those made by act,other the ofterms this for the
of public him,and preservation shade trees bycare made and in
selectmen,theapproved by postedand intowns two or more public
and offinesimposing forfeitures notplaces, more than twenty

case, shallanyin one have the force anddollars ofeffect town by-
orAll on the limits oflaws. trees within a public way shall be

trees; and when it inshadepublic appears any proceeding where
of or inownership rightsthe the are issue,tree material to the

that, otherwise,from of time or thelength boundaries of the high-
certainway bycannot be made or monuments,the records by and
it isthat for that reason doubtful whether the tree withinbe or

of the orhighway, public"without the limits is or private property,
shall be within ofit be taken to the limits the and to behighway

the contraryuntil is shown.public property
Except provided“Section 3. as by five,section public shade

cut, removed,shall trimmed ortrees not be in whole or in part, by
than the orany person other tree warden his deputy, whether such

is or not the owner of inperson is the fee the land on which such
situated, except uponis a inpermittree writing from said tree

warden, they be cutnor shall down or byremoved the tree warden
personordeputy publicor his other without a aathearing suitable

and after noticeplace,time thereof in orposted two more public
in town or andplaces city uponthe the tree at least seven days

and authorityafterhearing, granted bybefore such the tree war-
however,therefor; ifthat theprovided,den tree warden shall re-
or a anyto or remove issue topermitfuse cut such owner to

or remove such orany growth,tree other damages,cut the if
any, him shall be inby bysustained determined towns the select-

byand in cities the officer or in charge publicmen officers of the
and shall be orpaid by city. Any personshade trees the town

by the of oraggrieved action the said officeror officersselectmen
ofchargein the topublic cutting,shade trees the trimming,as

tree,or of anyremoval retention or as to awardedsuch the amount
him for maythe hasto same have the if which hedamages, any,

sustained, inby countydetermined the Court for theSuperior
situated,or foruponthe said is was a petitionwhich tree filed the

in taking ways;the same manner as for the of forlandpurpose,
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determined, paid byso shall the town ordamages,and his be
city.

“ or or grant4. wardens shall not cut down removeSection Tree
if,offor or removal a shade treecutting publica the downpermit

section,inhearing precedingor a as thepublic providedat before
in made one or more unless suchobjection writing by persons,is

or to or iscutting permit approved byor removal cut remove the
mayor.or theselectmen by

no"Section 5. Tree wardens and their but otherdeputies,
trim, trees,a cut down orperson, may, hearing,without remove

half in foot fromunder one and one inches diameter one the ground,
bushes, and, if by mayorin ordered the andstanding highways;and

aldermen, selectmen, surveyor,road or highwaycommissioners
bushes, iftrim or and the shallshall cut down trees same be deemed

obstruct, hinder,endanger, travellingor incommode personsto
inNothing prevent trimming,thereon. contained this act shall the

any endangersor removal of tree whichcutting persons travelling
tree,nor of ifany byon a the removal so ordered thehighway,

officials, for the ofpurpose widening highway,the andproper
with andnothing gypsyherein contained shall interfere brown

on under the direction oftail moth as carried thesuppression, State
ofdepartment agriculture,and the United States exceptforester

trees,of growthsand removal shrubs and that are onecuttingthe
half or more in diameter one foot from the ground."and one inches
Dearborn,A. for the plaintiff.S.

L. for the defendant.Guptill,C.
an action to for to thedamagesJ. This is recoverCrosby,

of inby top comingthe it contact withplaintiff’s wagon caused
Street,of of agrowingthe limb a tree within the limits Hermon

in on thepublic way Winthrop. The tree is sidewalk.
frompoint "twenty-sixThe street at that is feet wide curb to

and fortycurb feet wide from sidewalk to sidewalk." The outer
of ofedge roadway,the trunk of the tree within six inches theis

limb inportion questionover which no of the trunk extends. The
roadway and from the trunk about sevengrowsreaches over the

of trunk at its basefrom theground.feet the The circumference
inches, trunk,at theis six feet four and of the limbapproximately

old,The and at thefifty yearsthree feet six inches. tree is about
sound, condition,of in thehealthy includingtime the accident was
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byin “It is not that thequestion.limb claimed the defendant
officials,”. . . set out a roadby by publictree was commissioner or

525,Easton,inaccordingly the decision Washburn Mass.v. 172
It notified theapplicable. agreed plaintiff dulynot is that theis

time,of the placedefendant and of thecause accident.
torelating publicThe laws andshade trees were codified

1915,byamended St. c. 145. Under that statute all trees within
highwaylimits of a publicthe are trees. 2.shade §^

5,inExcept provided publicas shade trees shall not be trimmed§
in in the treepart by any personnor removed whole or other than

a from thepermit writingor his indeputy, except uponwarden
warden, the treethey bynor nor removedtree shall be cut down

hearingadeputy person publicor his or other withoutwarden
and after author-posted prescribed byafter notices as the statute

5,by byif orderedity granted the tree warden therefor. Under §
aldermen, selectmen, or high-the mayor and road commissioners

orway surveyor, dutyit the of the tree to trim cut downis warden
obstruct,they endanger,and if totrees bushes shall be deemed

It ispersons travellinghinder or incommode on the highway.
5,further in that contained in this act shallprovided “Nothing§

trimming,the of tree en-prevent cutting anyor removal which
of 5persons travelling parton a ...” Thedangers highway. §

officialsauthorizing publiccannot asquoted,last be construed
or adeputiesother than tree and their to trim removewardens

care,aon Theendangers persons travelling highway.tree which
maintenance, intrimming highwaysand removal of shade trees

years,for andsubject legislativehave been the of action several
and of thecontrol is in the tree wardens in cities townstheir vested

Commonwealth, on other officialsexcept far it imposedso as is
enactment, orcities, bythe ofby by legislativecharters other

cities, city govern-thethe ordinances of or such officials asupon
legislationof thedesignatement for that The resultpurpose.shall

ofentire controlsubjecton this has been to theplace practically
inlittle, authorityifwardens, any,intrees tree and to leavesuch

that(§5) providesmunicipalother officers. the statuteWhilet
or removalcuttingin thenothing prevent trimming,the act shall

thishighway,aendangers travelling uponof a tree personsthat
sectionsin connection with otherlanguage must be construed
instatute, language ques-3. construe theincluding Weof the §
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mean, personsto that if a aendangers travellingtian tree upon
trimmed, cut, orhighway may be removed orbyit a tree warden

hearing,his and but nodeputy without notice other isperson
toempowered so act.

It thefollows that officials named in 5 ordermay the tree§
or a if theyto cut down tree itwarden trim believe endangers,

travelling onpersonshinders or incommodes the ithighway, and
toduty carryis the of the tree warden out order given;the so

ofthe the named is topowerbut officials limited to ordering it
bybe removed the tree warden. Under earlier itstatutes was held

a of had nohighways authority summarilythat tosurveyor cut
a in highwaydown shade tree the which instanding was a defec-

condition, 52,and dangerous 10,but Pub. c.tive Sts. asunder §
123, 2,1885,amended c. heby required proceedSt. was to to ob-§

authorities,the of municipaltain consent properthe meanwhile
taking toproper steps injuryto travellers.prevent Chase v.
Lowell, 149 Mass. 85.

In the at barcase there was evidence that ofthe limb the tree
an towas obstruction travel and that such condition had existed

a longfor Undertime. these circumstances it the adutywas of
named totown official under 5 order the tree trimmed or re-'§

moved, and in the meantime the was torequiredtown do what
reasonably necessary protectto travellers from injury.was Chase

Lowell, Chelsea, 460,422. Wrightv. 151 Mass. v. Mass.207 465.
561,211Newbury­port,Donohue Mass. 565. Although a treev.

onlyis trim ormaywarden the officialwho remove shade atrees in
does a orhighway, citythat circumstance not relieve town from

ofstatutory duty reasonablythe itskeeping highways safe and
51,L. 1.convenient for R. c. wastravellers. There evidence§

ofplaintiffthat the in the due was travellingwhile exercise care
a proper wagonin came in thewhich contact with limb that

in the course of the ofgrown parttime had over travelled the
way so near the thatsurface of the street it could be found to

anbe to Inpersons travellingobstruction thereon. these cn>
limbcumstances the could be be a itfound to defect which was

dutythe of town remedy. manythe to While have been con­cases
by involvingsidered court to on ainjuries high­this travellers

way by standing way,caused trees within the of thelimits most
of them ofhave arisen decayedbecause the condition of such
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265,trees, River, Chelsea,v. Fall 183 Mass. v.Wright supra,Nestor
supra,v. we are of thatNewburyport, yet opinionDonohue there

the of a orliability cityis no distinction between townsound
guard against byfor to defects caused within the limitsfailure trees

which,and al-highwayof a which are old and thosedecayed,
sound, in of time a condition of athough course cause defective

inby growth. the state or of ahighway Anything high-condition
forway renders it is a orordinarywhich unsafe travel defect

Allen,of 11 v.repair. Roxbury, Maccartywant Barber v. 318.
Brookline, Lowell, 422.Mass. 527. v. 151 Mass.Chase114 Griffin

Boston, Chelsea, v.v. 182 Mass. v. DonohueWright409. supra.
Walkill,v.Newburyport, N. 222. Louisvillesupra. Embler 132 Y.

Michels,v. Ky.114 Shaw551. See v. 214 Mass. 475.Ogden,
It have hadcould been found that the defendant such means

of knowledge as would it ofcharge with the either order-duty
removed,ing the tree orwarningtrimmed or or of giving otherwise

that, so,protecting travellers from and failed to doinjury, having
Chelsea,it liable. O’Neil v.was 208 If it beMass. 307. assumed

that the town officials by 5 to order the tree trimmed§authorized
or publicremoved are for thenegligenceofficers whose defendant

responsible,notis that wilí thecircumstance not relieve defendant
liabilityfrom onunder statute which is its failure to"the founded
thekeep street forreasonably safe travel.

reversed,It follows that the of the isAppellateorder Division
and, in ofagreement judgmentaccordance with is toparties,the

for $91.19.be entered in ofplaintiffthe the sum
So ordered.

Emma L. vs. Paul H.Mason Jacot & another.

.3, 17,Suffolk. MayDecember 1919­ 1920.

Rtjgg, J., Braley, DeCourcy, Crosby, Pierce,C. Carroll,Present:
Jenney,& JJ.

Scope authority.Agency, of Malicious Prosecution. Evidence. Proximate
Practice, Civil,Cause. Order of evidence.

by against proprietorthe trial of an action a woman theAt hotelof a and restaurant
prosecution, was warranting findingmalicious therefor evidence a that the


